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additional showinq of harm. After a cable competitor establishes
a primA tac1l ca•• , the burd.n ot proof shitt. to the vertically
integfated proqrammer or cable operator who i. alleqed to be in
violation.

The language of .ection 19 40e. not permit any other method
of analysis of price discrimination. Nor doe. it permit any
o~her method of allocatinq the burden ot proof. congre••
recogniZ.d that cable competitors do not have acce•• to other
th.n the moat ba.ic information about What they are being ••ked
to pay •• coap.red to What affili.ted cable operator. are payinq
for id.ntical programming. Thu., the burden of proving that the
apparent price di.parity i. so.ehow permi••ib1e under the term.
of the .tatute must re.t with the vertically integrated
proqramm~r, the party with acce•• to all of the nece.sary pricin9
information, .uch a. documentation ot actual differenc•• in the
cost of delivery or· transmission of the proqramminq in question.

With reg.rd to exclu.ive contraots, the provision. of
section 19 are likewise c1.ar. In area. not .erved by • cable
operator •• of October 5, 1992, exclu.ive contract. or .imilar
arranqement. Which would prevent a cable competitor fro.
distributing programming are expr••sly prohibited without
exception. In area. serv.d by a cable operator a. of October 5,
1992, exclusive contr.cts ar. prohibited unle.s the Commission
d.termin.s that a particular contract is in the pUblic interest
pursuant to the factor. enum.rated in .u~.ection (c) (4). PUblic
inter.at determination. shOUld be made on a ca.e-by-ca.e basi. in
a 4.clara~ory proceed1nq prior to the partie. entering into such
an exclu.ive contrac~. Th. burd.n of proving that such a
contract is in the pUblic intere.t .hould b. on the partie.
seekinq ~o ent.r into .n exclusive arranqement.

The~ exclu.iv. contracts which are grandtather.~ by the
terms of seotion 19 are tho•• entered into on or before June 1,
1990 and that ar. tor delivery ot programming to areas .erv.~ by
a cable operator a. of octob.r 5, 1992. The qrandfatharing of
such a contract ••y not ~e expanded by the renewal or ext.nsion
of the contract. Thu., all exclusive contract. ent.red into
atter June 1, 1990 are 8ubj.ct to the pro~i~ition. of ••ction 19.

As W8 atated at the out.et, this l.tt.r i. int.nded to be
illu8trative ot our conc.rn., rather than a complete recitation
of our positions with r ••pect to the many i ••ue. rai.ed in the
NPRM. Our overall •••••g. is that the regulation. implem.ntinq
.ection 19 must be compatible with the .traightforward mandate
qiven to the commission by Congress -- to incr•••• comp.tition
and diversity in the multichannel video proqrammin9 marketplace
and to· foster the development ot new communications technoloqie•.
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We all want competition to thrive in the video pro9ramainq
marketplace. I ••uinq stron; acce•• to proqramming requlation.
will b. the .ingl. most important action the Commis.ion can take
to foetar that competition. We urge you to fullill the 90als ot
the statute when promulqatinq the ••ction 19 regulations.

cc: The Honorabl. Andrew C. Barrett
The Honorable Ervin S. Duqgan


